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Preface 

In this issue of T & P Magazine, we highlight the principal news regarding collective redundancies and 

international transfers which have come into force in recent days. 

We also discuss a ‘hot’ topic which is the performance monitoring of workers through technological tools 

(GPS, computer, smartphone, etc). Although the reform is from 2015, the debate in doctrine and 

jurisprudence remains very heated for its delicacy and implications on privacy. 

 

Goodbye to the indemnity 'of mobility' 

From 1st January 2017, there are significant developments for both 

employers and workers as part of collective redundancy procedures 

under Law No. 223 of 23 July 1991. 

 

In summary, the provisions (of the law on collective redundancies) are 

repealed governing: 

 Access to mobility lists 

 The use of economic treatments 

 The nature of economic and contributory benefits in favour of employers hiring workers registered 

in the lists. 

 The other provisions that regulate the collective process of reducing personnel remain unchanged. 

Let us therefore examine, in more detail, what does not change and what does instead change. 

 

■ What does not change 

The procedure governed by Law 223 for companies which employ more than fifteen employees and intend 

to make at least five redundancies over one hundred and twenty days is mandatory and involves: 

Sending to the trade unions notification of the beginning of the proceedings 

 Joint examination with the unions 

 Joint examination with administrative branch 

 The application criteria of the former art. 5 of the Law which identifies the workers to be made 

redundant; 
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 The requirement of a written form of communication of individual dismissals; 

 Sending, "within seven days of termination" the notification under Article. 4, paragraph 9 of the Law. 

■ What will change. 

Employees already enrolled in mobility lists as at December 31, 2016 will continue to benefit from the 

mobility allowance even after the 1st January 2017. 

 

Employees laid off as part of a collective dismissal procedure at a later date to December 31, 2016 will benefit 

from no more than the amount of the mobility NASPI (unemployment benefits) 

 

The period of mobility is linked to registry seniority and geographic location (up to 48 months), with 

disbursements amounting to 100% of the extraordinary unemployment compensation for the first 12 months 

and 80% of the earnings for the period. 

 

This can be claimed for up to 24 months. The duration is, in fact, equal to half of the contribution weeks paid 

in the 4 years preceding the event of dismissal (so the maximum support could reach 24 months). 

The NASPI is not, therefore, related to the age of the worker to qualify, but rather the 13 contribution weeks 

of the previous 4 years. 

The employers, as of January 1, 2017, no longer have to pay to INPS: 

 The input contribution to mobility, is equal to one month of unemployment compensation multiplied 

by the number of workers considered to be surplus 

 The following contribution is equal to 6 times the initial monthly salary of the mobility entitled to the 

employee (reduced to half when the declaration of personal surplus was the subject of the trade 

union agreement). 

 

 

 



 

N° 3 

September 2016 

Satellite positioning (GPS) and art. 4 of the Statute: 

Clarification of the labour inspectorate  

 

The National Department of Labour Circular no. 2 dated 7 

November 2016, deals with the qualification of GPS satellite 

tracking devices installed in company cars as tools used by 

employees to carry out job functions and their exclusion or 

inclusion of the conditions and procedures provided for by 

articles of the Workers' Statute. 

 

 

Article. 4, paragraph 2, of Law no. 300/1970 stipulates that the authorisation procedure indicated by the 

provision does not apply "to the tools used by the worker to carry out job functions and the tools recording 

access and attendance." 

Therefore, it’s necessary to obtain authorization if and when the installation of GPS satellite positioning 

equipment is strictly functional to "... carry out work ...". 

In this regard, the laws in the Circular, having regard to the literal interpretation of the rule, should be 

considered as working tools those equipment and devices that "constitute the indispensable means to the 

employee to fulfill work performance in this contract, and for this purpose both been placed in use and made 

available to him." 

On this basis, it is stated that, in general terms, geolocation systems are a factor "added" to the working 

tools, not used primarily for and essential to the execution of the work, but to respond to additional needs, 

insurance, organization, production or to ensure job security. 

It follows from this that, in such cases, the case must be brought back within the scope referred to in 

paragraph 1 of article 4 of Law no. 300/1970 and, consequently, the equipment can only be installed with 

the agreement signed by the union representatives or, in the absence of such an agreement, subject to 

authorization by the National Labour Inspectorate. 

 

The Circular also distinguishes certain cases referred to as "special", stating that: 

- If tracking systems are installed to allow the concrete and effective implementation of job performance, in 

the sense that the same can not be made without the use of such instruments 

- The installation is required by legislative or regulatory specific standards (eg. Use of GPS systems for the 

transport of valuables than EUR 1,500,000.00, etc.) 

It can be assumed that they end up "transformed" into real working tools with the result that, pursuant to 

paragraph 2 of art. 4 L. n. 300/1970, it is not needed to have the collective agreement or the administrative 

procedure of authorization (provided for in paragraph 1 of the rule of law itself). 
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Prior notification of international transfers: publication of 

the decree  

 

The Official Gazette (no. 252) Decree No. 136 dated 10 August 

2016 and published 27 October 2016 relates to prior 

communication of international transfers. The regulation will 

enter into force as of December 27, 2016. 

 

The decree defines the rules for the electronic filing of notices 

required by the "service providers" in the Ministry of Labour and 

Social Policy posting workers in Italy. 

 

Under the Decree: 

 The "service" provider is the company established in another Member State or in a third country or 

an agency of labour administration established in another Member State which post workers in Italy; 

 The “transfer subject" is the company established in Italy or another recipient employing posted 

workers; 

 The "UNI_Distacco_UE" is the model by which the "service provider" fulfills the communication 

requirements of Article. 10 of Legislative Decree n. 136 of 2016. 

The provider of services, within 24 hours of the day before the start of the secondment, must send a 

communication that can be cancelled within 24 hours of the day before the start of the first term of posting. 

Any subsequent change must be sent within 5 days of the amending event. This requirement also applies to 

administration agencies through the UNI_Distacco_UE model. 

The updated UNI_Distacco_UE model is already available on the website of the Ministry of Labour and Social 

Policy. 

The data inserted will be made available to the National Labour Inspectorate, INPS and INAIL. 
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Case law 

1. Defense controls and usability of the evidence collected for disciplinary 

purposes 

 

 

In the recent ruling no. 22662 of 8 November 2016, the Supreme Court 

has again ruled on the legality of the so-called “defense controls," or 

the controls (implemented in various ways: for example, in this case, a 

video camera) aimed not just to verify the exact fulfillment of the 

obligations arising directly from the employment relationship, but to 

protect the company's assets and / or to prevent the commission of 

unlawful conduct. 

 

The underlying legal issue concerns the application of Article. 4 Stat. Lav. and the Supreme Court, despite 

having examined a case that occurred before the amendments introduced by Legislative Decree. n. 151/2015, 

affirmed a consistent principle even with the new wording of that provision. 

 

In fact, the Supreme Court has previously pointed out that the need for an agreement with the company 

union representatives or with the council was expected (in the previous art. 4 Stat. Lav., Second paragraph) 

if, through such controls, "also derives the possibility of a remote control of the activity of the workers". 

 

In this regard, please note that the new wording of art. 4 Stat. Lav., First paragraph, uses the same phrase 

("also derives the possibility of a distance in the activity of workers") of control, to identify cases in which the 

use of audiovisual systems and other tools, even if used for the protection of corporate assets and / or job 

security, is allowed only with the prior consent of the territorial union agreement or Directorate of Labour. 

In addition, the Supreme Court pointed out that it must be considered above the orientation under which 

defense checks are legitimate, regardless of their degree of invasiveness, indicating that the so called 

"unintentional control" is subject, also, to the limitations established by art. 4 Stat. Lav. whereas surveillance 

could also relate to the performance of work and is implemented with potentially harmful instruments in the 

personal sphere. 

In the case examined, the employer had placed a camera in the reception to check the safe and placed it 

there to protect the safety of workers operating nearby, a possible target for offenders. 

From the records it was found that a female employee had stolen an envelope containing money from the 

safe, withdrawing it from a slit with a letter opener. 

The trial court, investigating the matter, had found a violation of Art. 4 Stat. Lav. by the mere fact that, 

through the camera, use of the camera allowed to control of movement of workers in the workplace, outside 

the performance provided, resulting in inoperability of the movie for disciplinary purposes. 
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The Supreme Court then noted misapplication of Article. 4 Stat. Lav., as “the conduct of the worker 

reprimanded, the video not only not adhered to the service but did not differ in any way from that unlawful 

by any person external to the organization of work". 

In particular, the Supreme Court stated that the defense control implemented by the employer “didn’t 

adhere to the fulfillment of the obligations contained in the employment relationship, but it was intended to 

ensure a behaviour that put at risk the very security of the workers, as well as the company's assets, 

determining the direct involvement of the employer's right to protect their companies through the 

instruments related to the exercise of the powers resulting from its supremacy on the corporate structure". 

In light of the above, it is therefore necessary to verify, in each case, the concrete ways in which it is used as 

a control tool, in order to assess the possible infringement of Article. 4 Stat. Lav. and thus the usability of the 

evidence for disciplinary purposes. 

 

2. The just cause for dismissal ignores the criminal relevance of the fact when 

common decency has been violated  

 

In this case, the company fired the head of staff who, motivated by 

punitive intent towards an employee subordinate, who treated him 

with a "special surveillance", psychologically intimidating and 

threatening dismissal, with meticulous control of the hours time 

stamped. In the eyes of the immediate superior (the one who was 

fired), the employee under surveillence was "guilty" of having turned 

to a union to challenge a disciplinary sanction, however unfounded. 

 

The Court of Appeal (Court of Appeal of Milan, 29 February 2016) considered legitimate the dismissal, 

regardless of the criminal law of conduct adopted by the head of personnel. In fact, given the autonomy of 

the civil court over the criminal court, the conduct in question constitutes a violation of common decency, 

likely to seriously undermine the trust of the employer in its own employees, given the same role performed. 

 

For these reasons, it is not even important that the worker renounced the complaint, perhaps for fear of 

confronting his superior. In this regard, the Court of Appeal found that - in the case of indictable offenses in 

a lawsuit - it would be unimaginable to exclude the just cause for dismissal if the victim has not reported the 

incident as criminal. In fact, the feedback from the offended person does not exclude their right - the duty of 

the employer to assess the conduct of the person responsible in terms of violation of fundamental duties 

incumbent on him, and to fulfill obligations under the employment relationship. 

 

 


