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Right of Access (former privacy code) and disciplinary 

procedure: Which information the employer must provide 

to the worker. 

By Damiana Lesce and Valeria De Lucia 

Privacy legislation coincides with the rules 

governing employment relationship in many 

occasions, such as disciplinary reprimand. 

Therefore, it is evident that the employer’s 

exercise of disciplinary power must be 

exercised not only by respecting the art. 2106 

cod. civ. and the Workers' Statute, but also by 

following the rules governing the protection 

of personal data. 

 

Among the parts regarding the disciplinary 

procedure, it is relevant to mention the so-

called right of access (Art. 7 Privacy Code), according to which the worker can have access to the file of the 

disciplinary procedure and know all the information inside it concerning him/her. 

 

The documents, possessed by the employer, relating events of the employment relationship – either 

governed by the Law (the payroll books) or required by the business organization – flow into the creation of 

an archive which can be subject of administrative inspections and can be consulted by the worker, too. In the 

case put in examination – with decision on April 12, 2007 – concerning information about the origin of the 

data used in the disciplinary  reprimand, the Privacy Guarantor stated that: "the data controller may 

legitimately satisfy the request to know the origin of the data by indicating (...) only the roles, the categories, 

the offices of the company from which the reports of our interest had been made, and without indicating the 

identity of the individuals who have materially performed them.  

According to art. 7 of the Privacy Code, the involved person has the right to know the origin of the data 

concerning him/her, but does not have the right to personally access the data referred to third parties. " 
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Privacy and work relationship: How to manage the ex-

employee's e-mail accounts 

By Damiana Lesce, Paola Lonigro and Valeria De Lucia 

The systematic collection of the electronic 

communications in transit on the employees' 

accounts and their storage for a long period of 

time is an unlawful behavior ex art. 4 Law May 

20, 1970 n. 300 (Workers’ Statute). 

Furthermore, this behavior constitutes a 

criminal activity ex art. 38 of the Workers’ 

Statute. All this said, the subject we will take 

here under examination is how to manage the 

ex-employee's e-mail accounts. 

With the Decree of December 22, 2016, the 

Guarantor stated that the storage of the 

electronic communications for ten years is not compliant with the principles of necessity, pertinence and not 

excess. In fact, this extended time of retention applied indiscriminately to all exchanged e-mails does not 

appear to be commensurate with the ordinary needs for managing e-mail services, including security. 

From the application of these principles, it follows that accounts that can be attributed to ex-employees 

identified or identifiable have to be removed after being deactivated. Additionally, there must be the 

adoption of automatic systems to inform third parties and provide them with alternative e-mail addresses. 

Nonetheless – to provide an example – the following procedures have been conducted in contrast with these 

provisions: 

- keeping e-mail boxes active up to six months from the date of the termination of the work relationship; 

- automatically redirecting messages – in transit to ex-employees’ accounts – to corporate e-mail addresses 

assigned to other employees. 

The rules summarized above are an expression of the general principle according to which the employer's 

interest in obtaining the data necessary for an efficient management of his business must be balanced with 

the employees’ interest in confidentiality regarding correspondence. Finally, it must be said that in some 

cases examined by the Guarantor, the conduct of the company, which deactivated the ex-employees’ 

accounts but kept their e-mail data, has been considered unlawful. Indeed, the Guarantor has disposed the 

prohibition to collect and store these data, with the only exception of retention for trial purposes. 

 

 

 

 

 

 



 

N° 3 

September 2016 

 

A new system of joint liability in tenders. The relief of the 

principal responsible’s liabilities (and possible protections 

for the client) 

By Damiana Lesce and Valeria De Lucia 

 

The D.lgs n. 25/2017, which entered in force on 

March 17, 2017, modified the system of joint 

liability in tenders. 

There has been the cancellation of the collective 

bargaining’s possibility to derogate from that rule, 

and – above all – there has been the abolishment 

of the "benefit of preventive enforcement" 

previously in favor of the client. Therefore, from 

March 17, 2017, if the employer does not pay his 

employees (or does not pay the related 

contributions), the worker can take legal 

proceedings directly against the client. Obviously, the new regime makes it easier for the worker to obtain 

the unpaid wages. At the same time however, it strongly penalizes the companies in the supply chain.  

In other words, the relief of the defaulting debtor’s liabilities, expose the client companies to the risk of 

having to respond to all the defaults of other companies. All this without being able to pretend that it has 

been put in place everything to force the principal debtor to pay. In other words, it becomes predictable that 

the worker may prefer to take legal proceedings directly against the most "virtuous" and "liquid" company, 

regardless who is his/her employer.  

In conclusion, the new legislation, while making it easier for the employee to recover any unpaid wages, it 

releases the liability of the principal debtor in default. Hence, the re-establishment of a proper balance 

between the needs of the worker and those of the client is now duty of the negotiating autonomy between 

the companies. This task should cause the employer in default to honor his debts on first instance. 

 


