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The evolution of employment law teams 
over the years, including HR and in-hou-
se lawyers in this definition, has not led, 
from an organisational point of view, to a 
prevailing or an ideal formula. Structures 
and dimensions vary according to the type 
of company and the financial resources 
applied to this function. 
 
As far as operations are concerned, there 
are realities in which all team members 
deal with all employment and labour mat-
ters, which are assigned according to indi-
vidual workloads; others, in which work is 
allocated with reference to points of sale, 
factories, geographical areas, group compa-
nies; others again, in which it is allocated by 
subject, depending on the skills and expe-
rience of an individual member.

Talking about law firms, the formula of crea-
ting different teams of lawyers prevails, each 
of which usually operates only for a given 
group of clients, so as to have, as a result of 
the more frequent moments of contact, gre-
ater knowledge of the company realities and 
facilitate communication between external 
lawyers and internal interlocutors.

At the same time, these teams - created 
within external law firms and although 
dedicated, as mentioned above, only to 
specific groups of clients - can benefit from 
the effects of “knowledge management”, 
which consists, among other things, in the 
organized collection of data, opinions, stu-
dies and judgments of the entire law firm, 
that all members of the firm can access 
in order to provide reliable answers even 
within the short time frames often requi-
red by companies.

In this context, there is an increasing qua-
lity level in a company’s employment law 
teams, favoured, on the one hand, by easier 
direct access to caselaw and to legal sources 
in general and, on the other, by the presen-
ce in these teams of persons who, before 
joining the company, have gained expe-
rience as external lawyers. In addition, new 
tools of communication and coordination 
with external lawyers have been developed, 
such as newsletters, brief operating manuals, 
courses, internships and temporary second-
ments to the company of junior lawyers from 
external law firms, which have also helped to 
raise the quality level of company teams.

1 Taken from the proceedings of the conference entitled “the evolution of the labor law team in the company”

THE MODERN ORGANISATION OF (IN-HOUSE AND 
OUTSOURCED) EMPLOYMENT LAW TEAMS: 
COORDINATION AND COMMUNICATION TOOLS1

By Giacinto Favalli
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The development of technology has already 
had and will continue to have an important 
effect also on the aspects we are dealing 
with. I am thinking, in particular, of artifi-
cial intelligence, also applied to the legal 
world, which is likely to lead, both within 
companies and in law firms, to a reduction 
in the number of staff assigned to labour 
law teams and, apart from judicial litigation 
of course, to a more selective and qualified 
request for advice from external lawyers. 
Lastly, we cannot neglect to also examine 
the economic aspect.

In fact, a qualified company employment 
law team allows, above all, for a better 

management of labour issues from the 
very beginning, in terms of prevention, 
with consequent savings in activities and 
the reduction of risks and ensuing costs. 
Moreover, it can also play an important 
role in the choice of external lawyers.

This team has the technical skills required 
to identify the correct balance between 
the quality and costs of external lawyers, 
so as to avoid situations where selection 
is made only thinking about immediate 
costs and forgetting that an inadequate 
quality of services can lead to having to 
bear, over time, greater economic burdens 
than the savings on fees initially made.
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The year 2019, after the shake-ups in 2018 
caused by what is known as the Dignity 
Decree (Law no. 96/2018 converting Decree 
Law no. 87/2018) and decision no. 194/2018 
of the Constitutional Court on the Jobs 
Act, was characterized by a substantial 
legislative deadlock. Only in the last mon-
ths of the year, perhaps due to yet another 
government crisis, have some measures 
been approved that introduced significant 
changes on certain issues.

Law no. 128/2019 of 2/11/2019 has formal-
ly defined the category of workers called 
riders and identified the protection for 
these workers. More specifically, the new 
regulations apply to all self-employed wor-
kers who are employed to deliver goods 
on behalf of others in urban areas, using 
bicycles or motor vehicles, via platforms, 
including digital platforms.

The new regulations establish that indi-
vidual employment contracts must be in 
writing for the sole purpose of providing 
evidence. If no contract is executed, the 
worker is entitled to an indemnity not 
exceeding the remuneration received in 
the last year, to be determined in equity 

and fairness depending on the severity 
and duration of the breach and on the 
behaviour of the parties.

Another important innovation concerns 
the riders’ remuneration, which may be 
determined in compliance with collective 
contracts entered into in agreement with 
trade unions. The new discipline has also 
extended compulsory insurance coverage 
against accidents at work and occupatio-
nal diseases to riders. 

Another significant measure approved in 
recent months concerns Decree Law no. 124 
of 26 October 2019 (the “Tax Decree”) which 
establishes that as from 1 January 2020, 
principals will be obliged to pay withhol-
ding tax on the salaries of their contractor’s 
employees employed in the execution of 
the contracted work and/or service.

The principal must use the amoun-
ts received exclusively for the payment 
of withholding taxes, without, however, 
being able to retain them to offset any 
claims against the contractor. Lastly, Law 
no. 160 of 27/12/2019 has extended the 
facility relating to the hiring of workers 

NEW LEGISLATION IN 2019
LABOUR LAW

By Luca D’Arco
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under the age of 35 on indefinite duration 
contracts for the entire year 2020.
In particular, the contribution relief of 50% 
was renewed for these workers within the 
limit of € 3,000 per year for 3 years.

Similarly, the women’s earlier retirement 
option has been extended also to 2020. Under 
this option, female workers in both the public 
and private sectors may decide to retire earlier, 
with their pension allowance being calculated 
entirely on the contribution system. 

Taking advantage of this opportunity, 
women will be able to retire:

• In 2020 at the age of 58 (59 if self-em-
ployed) if they have paid social security 
contributions for 35 years at 31/12/2019.

• In 2021, if they were born before 31 
December 1961 (31 December 1960 if 
self-employed) and have paid social 
security contributions for 35 years at 31 
December 2020.

Highlights T&P 2019  •  7



New issues have been raised 
about the legitimacy of the Jobs 
Act with respect to “progressive 
entitlements”.

The Court of Appeals of Naples has referred 
to the Constitutional Court and, by a simi-
lar provision, to the Court of Justice of the 
European Union, the system of increasing 
entitlements for collective redundancies 
set out by articles 1, 3 and 10 of Legislative 
Decree 23/2015.

The Court of Milan, by order of 5 August 
2019, also submitted the same question of 
legitimacy to the CJEU alone, pointing out 
that the current system of sanctions does 
not ensure “a fair balance between the right 
to work and the interest of the company, or 
between the protection of employment and 
the interest in employment”.

Dismissal can be notified via 
WhatsApp. The formal validity of 
the dismissal of an employee via 
WhatsApp has been confirmed 

on appeal: the principle of the free form of 
contracts applies, which excludes further 
restrictive provisions for the employer.

If an employee, authorized to 
use their own motor vehicle suf-
fers an industrial injury while 
driving it, their employer is not 

exempt from liability under art. 2087 of the 
Italian Civil Code, where such injury may be 
causally related to the specific risk created, 
in relation to the driving of the vehicle, by 
employer instructions.
(Civil Court of Cassation, Labour Division, 
judgement no. 25689 of 11 October 2019)

A worker hired via a selection 
process on LinkedIn on the basis 
of non-existent qualifications 
cannot claim compensation 

for damages if the company, after almost 
two months, withdraws from the resulting 
fixed-term contract (Trib. Trapani, decision 
no. 522 of 2 October 2019, Reporting Judge 
Mr. Petrusa). This is due to the application 
of civil law provisions on compensation for 
damages, which are designed to ensure that 
compensation is proportional to the dama-
ge/consequence suffered (without enrich-
ments or curtailments)

03

LABOUR LAW HIGHLIGHTS 2019

By Tommaso Targa and Federico Manfredi
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Violation of trade union free-
dom by failing to transmit to the 
Union Organisations the names 
of newly hired employees and 

staff members enrolled in each office, in 
breach of the obligation assumed in this 
sense by the company under a specific 
labour agreement.
The employer’s failure to comply with the 
foregoing obligation had prevented the Union 
Organisations from making available to wor-
kers certain information considered relevant. 
(Civil Court of Cassation, Labour Division, judge-
ment no. 14060 of 23 May 2019)

Communications of a trade union 
nature can also be made using 
the company email.
The Supreme Court ruled that the 

disciplinary sanction imposed on employees 
who had used the company e-mail to pro-
selytise in favour of the trade union to which 
they belonged was illegitimate.
(Civil Court of Cassation, Labour Division, judge-
ment no. 16746 of 21 June 2019)

An employer commits an anti-union 
action if it terminates a collective 
labour agreement before its expiry. 
The Supreme Court has ascertained 

the absence of a principle or a rule in the Italian law 
system allowing an employer to apply a new col-
lective labour agreement before the expiry of the 
one (still in force) which the social partners have 
mutually undertaken to adhere to..
(Civil Court of Cassation, Labour Division, judge-
ment no. 21537 of 20 August 2019)
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UNION LAW HIGHLIGHTS 2019

By Tommaso Targa and Leonardo Calella
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2.
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Transfer of business: the transferee is 
liable for the company’s debts even in the 
absence of accounting records
With regard to the transfer of a company, the principle 
of joint and several liability between transferor and 
transferee with reference to the transferred company’s 
business-related payables arisen before the transfer, a 
principle based on the condition precedent that they 
result from the mandatory accounting books, must be 

applied taking into account the “protective purpose” of the provision, which allows the interpre-
ter to give precedence to the general principle of joint and several liability of the transferee.
(Court of Cassation, 3rd Civil Division, Order no. 32134 of 10/12/2019)

Liability of the company’s statutory audi-
tors in the presence of illicit management 
conduct by the directors
If the statutory auditors have been inert and failed to 
supervise the conduct of the directors, the circum-
stance allegedly deduced of having been kept in the 
dark or having taken office after the actual occurrence 
of some of the damaging events is not sufficient to 
exonerate them from liability in the presence of illicit 

management conduct on the part of the directors.
(Court of Cassation, 1st Civil Division, Judgement no. 22077 of 04/09/2019)

A company’s power to exclude a sha-
reholder’s option right if that decision 
is considered expedient to implement a 
capital increase
In order for a company to be allowed (under article 
2441 of the Italian Civil Code) to exclude a shareholder’s 
option right, it is not necessary that such exclusion 
constitutes the only mandatory means to achieve the 
company’s interests, it is sufficient that, in the presence 

of an interest of a particular nature and importance, such solution appears preferable and rea-
sonably more expedient when selecting the best way to implement the capital increase. 
(Court of Cassation, 1st Civil Division, Judgement no. 3779 of 08/02/2019)
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CIVIL AND COMMERCIAL HIGHLIGHTS 2019

By Vittorio Provera
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CHANGES TO LEGISLATION

• Reform of bankruptcy law
The Code of Business Crisis and Insolvency 
(“CCI”) (Legislative Decree no. 14 of 12 January 
2019, published in the OJ on 14 February 2019) 
provides for a complete reform of bankruptcy 
law, which is expected to enter into force in 
August 2020. The CCI has also introduced a 
number of significant amendments to the 
Italian Civil Code in the field of company law, 
which entered into force on 16 March 2019, 
including the following.

• Extension of the cases of compulsory 
appointment of a supervisory body in an S.r.l.:
Article 379 CCI has amended article 2477 of 
the Italian Civil Code by providing for the obli-
gation for an S.r.l. to appoint a control body or 
an auditor - in addition to the cases provided 
for in the previous version of article 2477, para-
graph 2, letters a) and b) (companies obliged 
to draw up consolidated financial statements 
or companies controlling a company obliged 
to audit its accounts).

• Liability of the directors of an S.r.l. to the 
company’s creditors and determination 
of damages on the basis of the difference 
in net equity:
Article 378 CCI has amended article 2476 of 
the Italian Civil Code, entitled “Directors’ lia-
bility”, by expressly establishing the liability 
of the directors of an S.r.l. with reference to 
the obligations to preserve the company’s 
assets vis-à-vis creditors when the com-
pany’s assets are insufficient to satisfy their 
receivables.

• Article 378 CCI has also amended article 
2486  of the Italian Civil Code by providing that:

A) in case of the directors’ liability for bre-
ach of the duty to preserve assets, unless 
damage of a different amount can be proven, 
“the indemnifiable damage is presumed to 
correspond to the difference between the 

shareholders’ equity on the date on which the 
director ceased to hold office or, in the event 
of the opening of bankruptcy proceedings, on 
the date of the opening of such proceedings 
and the shareholders’ equity determined on 
the date on which a cause for dissolution 
pursuant to article 2484 occurred, minus the 
costs incurred and to be incurred, in the ordi-
nary course of business, after the occurrence 
of the cause for dissolution and until liquida-
tion is completed”; 
B) if instead bankruptcy proceedings have 
been opened and the accounting records are 
lacking or if, because of the irregularity of the 
accounts or for other reasons, the net assets 
cannot be determined, “the loss or damage 
shall be settled in an amount corresponding 
to the difference between the assets and lia-
bilities established in the proceedings”.

A draft decree amending the Code of 
Business Crisis and Insolvency by the 
Government is currently under discussion, 
which makes some significant changes to 
the regulations introduced by the afore-
mentioned decree.

According to what is stated in the 
Explanatory Report, the purpose of the 
decree in question is to:
- amend some misprints and material errors 
contained in Legislative Decree no. 14/2019;
- clarify the content of certain provisions;
- make some amendments aimed at better 
coordinating, above all from a logical-legal 
point of view, the regulation of the various 
institutions provided for in the Code of 
Business Crisis and Insolvency, also in light 
of the numerous doctrinal contributions that 
have been published in the months following 
the issue of the Code;
- integrate the rules of the aforesaid Code, in 
line with the principles and criteria already 
set out in the delegated law, also in order to 
allow a better functioning of the institutions.
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Insurance: 
validity of claims-made clauses
The civil liability insurance model contai-
ning “on claims-made basis” clauses as a 
conventional exception to article 1917, para-
graph 1, of the Italian Civil Code, as permit-
ted by article 1932 of the Italian Civil Code, 
can be ascribed to the insurance against 
damages category. Consequently, it is not 
subject to the control of merit referred to in 
article 1322, paragraph 2 of the Civil Code, 
but to the verification, pursuant to article 
1322, paragraph 1 of the Civil Code, that the 
relating insurance policy, after the adoption 
of the aforementioned clauses, is in com-
pliance with the limits imposed by law, to 
be understood as the legal system in its 
complexity, including the rules of constitu-
tional and supranational law.
With the consequence that the protection 
invoked by the insured can be expressed, 
in terms of effectiveness, at different levels, 
through the activation of the remedies rela-
ting to the profiles involved from time to time.
(Court of Cassation, order no. 29365 of 13 
November 2019)

Separations: Can non-pecu-
niary damages be claimed from 
the “homewrecker”?
Yes, if it is ascertained that the wrongful 
act has caused the level of pain and moral 
suffering that is usually associated with the 
death of a loved one.
(Court of Cassation, judgement no. 28222 of 4 
November 2019)

Leases: indemnity clause char-
ged to the lessee
The clause of a lease contract (in the case at 
issue, for other uses), which imposes on the 
lessee the obligation to bear all taxes, duties 
and charges relating to the leased goods 
and the contract, thus relieving the lessor, is 
not affected by nullity in contrast with art. 53 
of the Italian Constitution, which is instead 
the case when the tax is not paid to the tax 
authorities by the recipient of the income, but 
by a different person, who has undertaken to 
pay it in lieu and on behalf of the former.
(Court of Cassation, Joint Divisions, judgement 
no. 6882 of 8 March 2019)

06

INSURANCE, LEASES AND CIVIL LIABILITY 
HIGHLIGHTS 2019

By Teresa Cofano
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FOCUS ON A RECENT JUDGEMENT

Termination for cause with refe-
rence to an insurance agent
The notice of termination, sent to the agent 
and signed by persons who are not entitled 
to perform acts of extraordinary administra-
tion on behalf of the insurance company, 
cannot be considered null and void. The 
action in question must be considered an 
act of ordinary administration in view of the 
size of the Insurance Company, which must 
regulate relations with hundreds of agents 
and such regulation, precisely because of the 
large number of agencies, cannot be limited 
exclusively to the competence of the top 
management of the Company. Moreover, if 
the existence of a cause for termination can 
be envisaged, the matter is governed by law 
and does not require an economic strategy 
assessment which is remitted to the mem-
bers of the Board of Directors.

The misappropriation by an agent or by one 
of their employees of sums pertaining to the 
Company (collected by reason of contractual 
premiums), constitutes “a termination cause”, 
which does not allow for the continuation, 
even temporarily, of the agency’s activities, 
all the more since such relationship, due to 
the extreme autonomy enjoyed by the agent, 
who is also responsible for collecting large 
sums of money on behalf of the insurance 
company, is based mainly on the principal’s 
reliance on a person who has, in full auto-
nomy, the possession of significant sums of 
money belonging to the former. 
(Milan Tribunal, judgement of 23 March 2019, 
case entrusted to Bonaventura Minutolo)



Top Legal Corporate Counsel & Finance Awards 2019 
– VII Edition
27 august 2019

Labour Awards 2019: Litigation Awards Law Firm of 
the years 2019 
1 october 2019

Top Legal Awards 2019 – Trifirò & Partners: 
litigation Law Firm of the year 
19 november 2019
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EVENTS & AWARDS

EVENTS

AWARDS

Confindustria Trento conference avv. Favalli and Fumai
16 january 2018

AIGA Vigevano conference avv. Targa 
15 february 2019

Conference Federdistribuzioni
18 june 2019

Meeting Plurijus 2019 Firenze avv. Stefano Trifirò 
e avv. Luca Peron 16 may 2019

Top Legal Event 2019
11 july 2019

Digital changes the rules - Wired Legal 2019  
24 october 2019

CODICE LA TRIBUNA and complentary provisions
By Giacinto Favalli, Andrea Stanchi and Luca D’Arco

Corpus Justinianeum, work of the Master Isgrò, 
was loaned by T&P lawyers to the Cini Foundation 
of Venice
24 november 2019
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https://www.trifiro.it/wp-content/uploads/2020/01/2-locandina-convegno-16-1-2019.pdf
https://www.trifiro.it/wp-content/uploads/2020/01/3-AGAV-Evento-15-febbraio-2019.pdf
https://www.trifiro.it/wp-content/uploads/2020/01/10-Brochure-seminario-18-giugno-2019.pdf
https://www.trifiro.it/wp-content/uploads/2020/01/11-2.jpg
https://www.trifiro.it/pubblicazioni/codice-del-lavoro-e-leggi-complementari-2020/
https://www.trifiro.it/eventi/corpus-justinianeum-in-mostra-a-venezia/
https://www.trifiro.it/eventi/top-legal-corporate-counsel-finance-awards-2019-vii-edition/
https://www.trifiro.it/eventi/labour-awards-2019/
https://www.trifiro.it/eventi/top-legal-awards-2019-trifiro-partners-studio-dellanno-lavoro-contenzioso/
https://www.trifiro.it/eventi/plurijus-2019-organizzato-da-trifiro-partners-a-firenze/
https://www.trifiro.it/eventi/wired-legal-2019-il-digitale-cambia-le-regole/
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T&P STUDIO
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Paola 
Siniramed

Giacinto 
Favalli

Bonaventura 
Minutolo

Vittorio 
Provera

Stefano 
Trifirò

Anna Maria 
Corna

Giorgio 
Molteni

Marina 
Olgiati

Marina Tona Mario 
Cammarata

Luca Peron

Francesco 
Autelitano

Antonio 
Cazzella

Damiana 
Lesce

Mariapaola 
Rovetta Arici

Valentina 
Ruzzenenti

Luca D'Arco

Orazio 
Marano

Paolo 
Zucchinali

Tommaso 
Targa

https://www.trifiro.it/team/bonaventura-minutolo/
https://www.trifiro.it/team/anna-maria-corna/
https://www.trifiro.it/team/marina-tona/
https://www.trifiro.it/team/francesco-autelitano/
https://www.trifiro.it/team/mariapaola-rovetta-arici/
https://www.trifiro.it/team/orazio-marano/
https://www.trifiro.it/team/paolo-zucchinali/
https://www.trifiro.it/team/tommaso-targa/
https://www.trifiro.it/team/valentina-ruzzenenti/
https://www.trifiro.it/team/luca-darco/
https://www.trifiro.it/team/antonio-cazzella/
https://www.trifiro.it/team/damiana-lesce/
https://www.trifiro.it/team/luca-peron/
https://www.trifiro.it/team/vittorio-provera/
https://www.trifiro.it/team/giorgio-molteni/
https://www.trifiro.it/team/mario-cammarata/
https://www.trifiro.it/team/stefano-trifiro/
https://www.trifiro.it/team/marina-olgiati/
https://www.trifiro.it/team/paola-siniramed-trifiro/
https://www.trifiro.it/team/giacinto-favalli/
https://www.trifiro.it/team/salvatore-trifiro/
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https://www.trifiro.it/team/giacinto-favalli/
https://www.trifiro.it/team/giacinto-favalli/
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Ponari
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Cofano

Andrea 
Beretta

Francesco 
Chiarelli

Marta 
Filadoro
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Jacopo Francesco 
Moretti

Enrico Vella

Francesco 
Cristiano

Barbara 
Fumai

Sara 
Lovecchio

Diego 
Meucci

Giuseppe 
Gemelli

Anna 
Minutolo

Giampaolo 
Tagliagambe

Francesco 
Torniamenti

Michela 
Casula

Ilaria 
Pitingolo

Roberto 
Pettinelli

Alice Testa

Giuseppe 
Sacco

Federico 
Manfredi

Serena 
Previtali

Leonardo 
Calella
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Tiziano 
Feriani

Filippo 
Salvo

Angelo di 
Gioia
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MILANO

ROMA

TORINO

TRENTO

PARMA

PADOVA

Via San Barnaba, 32 - 20122
Tel.: + 39 02 55 00 11
Fax.: + 39 02 54 60 391; + 39 02 55 185 052; 
+39 02 55 013 295

Via Raimondo Montecuccoli, 9 - 10121
Tel.: + 39 011 53 06 15
Fax.: + 39 011 51 19 137

Via Galileo Galilei, 24 - 38122
Tel.: + 39 0461 26 06 37
Fax.: + 39 0461 26 44 41

Strada XXII Luglio, 15 - 43121
Tel.: + 39 0521 23 94 65
Fax.: + 39 0521 23 0724

Passeggiata Conciapelli n. 6 - 35137
Tel.: + 39 02 55 00 11
Fax.: + 39 02 54 60 391; + 39 02 55 185 052; 
+39 02 55 013 295

Piazza Giuseppe Mazzini, 27 - 00195
Tel.: + 39 06 3204744; + 39 06 37351176
Fax.: + 39 02 54 60 391; + 39 02 55 185 052; 
+39 06 36000362

BERGAMO

Via San Lazzaro, 46 - 24122
Tel.: +39 035 0041661
Fax.: +39 035 19837161
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